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- QUESTI ON PRESENTED -

Whet her otherwise privileged nedical information concerning the
treatnment of a child at a nmedical facility is available for reviewto
determne if there exists probable cause to believe child abuse or
negl ect is indicated.

- ATTORNEY GENERAL'S OPI NI ON -

It is ny opinion that otherwise privileged nedical information
concerning the treatnment of a child at a nedical facility is
available for review to determine if there is probable cause to
believe child abuse or neglect is indicated.

- ANALYSI S -

As a general rule a physician may not disclose nedical information

acquired in treating a patient. Tehven v. Job Service North Dakota,
488 N.W2d 48, 51 (N.D 1992). The patient's privilege against
disclosure of nedical information generally extends to hospital
records. Id. This general rule, however, is abrogated by N. D C C

8§ 50-25.1-10. Section 50-25.1-10 provides:

Any privilege of comunication between husband and w fe or
bet ween any professional person and his patient or client,
except between attorney and client, is abrogated and does
not constitute grounds for preventing a report to be nade
or for excluding evidence in any proceeding regarding
child abuse or neglect resulting froma report nade under
this chapter.

The above | anguage plainly abrogates any privilege of comunication

between a physician and the physician's patient. Thi s abrogation
necessarily includes any privileged information that a nedica
facility may also possess. Thus, a physician or nedical facility
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cannot wi thhold otherwi se privileged information to the extent it is
to be used as evidence in any proceeding regarding child abuse or
neglect resulting froma report made under N.D.C.C. ch. 50-25.1.

"Proceeding” as used in ND.C.C. 8 50-25.1-10 is not defined. Wen
words used in a statute are not defined they are to be given their

plain, ordinary, and conmonly understood rmeani ng. N.D.C C
§ 1-02-02; Reed v. Hillsboro Pub. Sch. Dist. No. 9 477 N.W2d 237
(N.D. 1991); KimG&G v. J.P. Furlong Enter., 1Inc., 460 N.W2d 694
(N.D. 1990). Furthernore, a statute nmust be read as a whole when it
is being interpreted and a renedial statute nust be liberally
construed with a view to effecting its objectives. N.D.C C

8§ 1-02-01; Madler v. MKenzie Co., 496 NW2d 17 (N.D. 1993); In re
CJ. A, 473 NW2d 439 (N.D. 1991).

As conmonly wunderstood "proceeding® neans a "course of action;

procedure." The Anerican Heritage Dictionary 987 (2d. coll. ed.
1991). It is also comonly understood to nean |egal action or
l[itigation. 1d. In order to understand what the Legislature intended

by the term "proceeding” in NND.C.C. 8 50-25.1-10, it is necessary to
exam ne the purpose of that section and the purposes of N.D.C. C. ch
50-25. 1.

N.D.C.C. ch. 50-25.1 was enacted to protect the health and wel fare of
children by encouraging the reporting of known or suspected child
abuse or neglect and to protect the children from further harm
N.D.CC 850-25.1-01. If ND.CC 8§ 50-25.1-10 is to effectuate the
substantive goals of chapter 50-25.1, social service staff nust have
access to relevant information to determ ne whether probable cause
exists to believe child abuse or neglect has occurred. Section
50-25.1-10"s abrogation of privileged comuni cati on would be l|argely
hollow if it were restricted to actual judicial proceedings which do
not occur until after a finding of probable cause is nmade. As noted
by fornmer Attorney General Robert O Wfald, "[t]he entire statutory
scheme surrounding the reporting and investigation of child abuse or

negl ect reveal s t he | egi sl ative i nt ent t hat noti ons of
confidentiality or privacy should not be obstacles to the discovery
of abuse and neglect, and to the protection of children.” 1984 N. D

Op. Att'y Gen. 11, 12. Thus, as wused in N.D.CC § 50-25.1-10,
"proceedi ng* should be understood to nean a course of action or
procedure and to include all actions which arise out of and are
required by the provisions of the Child Abuse and Negl ect Recording
Act, i.e., the initial report, the required investigation, the
determ nation of probable cause, the report to the court, the
provi sion of protective and other services, and such other activities
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implicitly or explicitly required to discharge the Departnent of
Human Service's responsibilities under the | aw

That the Legislature intended "proceeding" as used in NDCC
8§ 50-25.1-10 to apply to nore than legal actions in a court of lawis
evi denced by other sections of N.D.C.C. ch. 50-25.1. For exanple, in
N.D.C.C. 88 50-25.1-02(5.1) and (8) the Legislature used the term
"court proceeding,” and in N.D.C.C. § 50-25.1-08, the term "judici al
proceedi ng. " Had the Legislature intended N.D.C.C. §50-25.1-10"s
abrogation of privileged conmunication to be limted to court
proceedings it could have Iimted the scope of the term "proceedi ng"
by qualifying it with the word "court” or "judicial" as it did in the
ot her sections. However, the Legislature did not do so, indicating
it intended the term "proceeding" as used in section 50-25.1-10 to
enconpass nore than just judicial or court proceedings.

That the term "proceeding” as used in N.D.C.C. 8§ 50-25.1-10 includes
i nvestigations by the Departnment of Human Services is also supported
by decisions of the North Dakota Suprene Court. For exanple, in |n
re J.Z., 190 N.W2d 27 (N.D. 1971), the court addressed whether an
initial interview with parents was a stage of a proceedi ng under the
Nort h Dakota Juvenile Court Act, N.D.C.C. ch. 27-20. The court noted
that the juvenile supervisor had statutory authority to nmake an
investigation to determ ne whether there would be court proceedi ngs
to termnate parental rights. |d. at 32. Despite the fact that no
court proceeding had been initiated, the court concluded that the
initial interview was a critical stage of the proceedings under
N.D.C.C. ch. 27-20. | d. See also Inre D.S., 263 NW2d 114 (N.D.
1978) (custodial interrogation of a juvenile is a stage of the
proceedings under N.D.C.C. ch. 27-20); United States v. Browning,
Inc., 572 F.2d 720 (10th GCr.) (the term "proceeding” is not limted
to sonething in the nature of a trial), cert. denied, 439 U S 822
(1978); Banach v. State Commin on Human Rel ations, 356 A 2d 242, 247
(Md. 1976) (administrative investigations are comonly referred to as
"proceedings"); cf. Eno v. MIbank Mitual Ins. Co., 183 N W2d 508

514 (N.D. 1971) (the word "proceeding"” includes sone form of
gover nment al process).

In conclusion, the term "proceeding” as used in ND.C. C. § 50-25.1-10
includes the investigation required by NDC C § 50-25. 1-05.
Accordingly, a request nmade by an authorized social service staff

person, in the conduct of an investigation pursuant to section
50-25.1-05, for information concerning the subject child s nedical
records cannot be denied by a physician, hospital, or nedica

facility on the basis that the information is privileged information.
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- EFFECT -

This opinion is issued pursuant to NND.C.C. 8§ 54-12-01. It governs
the actions of public officials until such time as the question
presented is decided by the courts.

Hei di Heit kanp
ATTORNEY GENERAL

Assi sted by: Dougl as A. Bahr
Assi stant Attorney Ceneral
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